11.11.2016 — 17.11.2016, Ne 42

IOPHIHYECKHH COBETHHK

Moxket i OJII pacnopsaxaTbCcsa 00bEKTOM HHTEJIEKTYAJIbHOU
COOCTBEHHOCTH, TBOPIIOM KOTOPOI'0 OH SIBJISAECTCH KaK (PU3nIecKoe
JUo?

BOIIPOC

@dusnuyeckoe U0 — BIaJAeNel] IPaB HHTEIUIEKTYalbHOW COOCTBEHHOCTH 3aperMCTPUPOBAHO B KadyecTBE
¢dbusnueckoro nuua — npeanpuHumarens. Moxet nu ono kak OJII pacnopskarbes Takol UHTEIIEKTYalbHOU
COOCTBEHHOCTBIO (3aKJIIOUaTh JHUIICH3MOHHBIN OTOBOP) HJIM K€ MOXKET €0 pPacHopsiKaTbCsi TOJIBKO Kak
buznueckoe auIo?

OTBET

YroObl OTBETUTh HA 33JaHHBIM BOIPOC, MPEXkJIE BCETO CIEAYeT ONpPEAeUTh MPAaBOBOM CTAaTyC (PU3UUYECKOTO
JUIa — MpeaNpUHUMATENs; pa3rPaHUUUTh U COMTOCTaBUTh CTATyChl (PU3UYECKOTO JINIA U (PU3MYECKOTO JINLA —
PEANPUHUMATENS; BBISICHUT, KTO MOKET OBITh CyObEKTOM MpaBa MHTEIUIEKTYallbHOW COOCTBEHHOCTH, KaKue
IIPAaBOMOYHOCTH BJIaJ€Nblla B OTHOIIEHUH OOBEKTAa MHTEJUIEKTYalIbHOM COOCTBEHHOCTH, a TaKXke MOPSI0K
UCIOJIb30BaHUS 00BEKTOB UHTEIIEKTYaIbHOW COOCTBEHHOCTH BJIAJIENbIIaMU U IPYTUMU JIMLIAMH.

Cyﬁbekmamu npaea uHmeﬂﬂeKmyaJleOﬁ COOCMBEHHOCIU AGIAIONMCA:

— TBOpel (TBOPIbI) OOBEKTA MpaBa UHTEUIEKTYaIbHON COOCTBEHHOCTH (aBTOpP, MCIOJHUTENb, U300peTaTeb
U T. IL);

— Jpyrue Iuia, KOTOPBIM NpPUHAIJIeKAT JTUYHBIE HEMMYIIIECTBEHHbIE M (WJIM) WMYIIECTBEHHBIC MpaBa
MHTEJJIEKTYaJIbHOM COOCTBEHHOCTH corjiacHo ['paxianckoMy KoJieKkcy, IpyroMy 3aKOHY WM IOTOBOPY.

3akoH Ykpaunel "OO aBTOpCKOM IpaBe M CMeXHbIX mpaBax" ot 23.12.93 Ne 3792-XIl omnpenenser
CyObeKTaMHl aBTOPCKOTO IpaBa aBTOPOB MPOU3BENIEHUHN, UX HACJIEIHUKOB U JIUI, KOTOPHIM aBTOPHI WM UX
HACJIEIHUKHU MEPENATN CBOM aBTOPCKHUE UMYILIECTBEHHBIE IIpaBa. ABTOPOM COIJIACHO 3TOMY 3aKOHY SIBIISIETCA
(bu3nyecKkoe MO, CO3JABIIEE CBOMM TBOPUYECKHUM TPYJIOM IMpOM3BEIEHHE. A JIMIOM — (U3UYECKOE HIIU
IOPUINYECKOE JIUILIO.

[Tpuka3z MOH VYkpaunst "O06 yrBepxkaenuu [IpaBui coctapieHus U oJauu 3asBKU Ha U300peTeHUE U 3asiBKU
Ha mnone3Hyro wmoxens" ot 22.01.2001 Ne 22, perynupyromuii Ipoueaypy IOJyYEHHs] ITaTEeHTa
u3o0peraresiiMd M JPYTUMH JIUIAMHU, MOJYYMBIIMMU NpPaBO Ha H300peTeHHe (TOJIE3HYI0 MOJEb) 0
JIOTOBOPY WJIM 3aKOHY, OIpeJeNseT 3asBUTEIEM Ha IOJyYeHHME IaTeHTa JIMLO, MOAABIIEE 3asiBKY WM



IMOJIYYMBHICC IIpaBa 3adBUTCIIA B APYIOM YCTAHOBJIICHHOM 3aKOHOM IIOPSAOKE. Fz(e JIMIIOM  ABJISICTCA
(I)I/I3I/IHCCKOG HJIN FOPUINYICCKOC JIUIIO.

Ha ocHoOBaHUM CHCTEMHOr0 HU3y4YeHHUsI 3aKOHoOJaTeJbcTBa B cdepe mnpasa
HHTEJVIEKTYAJIbHOH COOCTBEHHOCTH HNPEACTABJIAETCH, YTO Cy0ObeKTOM INpaBa
HHTE/UIEKTYAJIbHOM COOCTBEHHOCTH SIBJIsSIETCS TBOpeI| 00beKTa
HHTEJVIEKTYaJIbHOH COOCTBEHHOCTH — (u3uyeckoe JHUIO Judo Japyroe
¢pusnyeckoe WM HOPUAUHYECKOe JIHMIO, NpHoOpeTamoliee B 3aKOHOAATEIbHO
YCTAHOBJIEHHOM MOPsi/IKe NMpaBa BJaeJbla. JTH HOPMATHBHO-NIPABOBbIE AKThI
He YKa3bIBAIOT Gu3nyecKoe JIMLO — NPeANPUHUMATEIS cpelH cy0beKTOB NMpaBa
HHTEJJIEKTYaJIbHOH COOCTBEHHOCTH.

Kaxnoe ¢usnueckoe muIo, Kenarouiee OCYLIECTBISTh MPEANPUHUMATEIbCKYIO NEATEIbHOCTh, O0AMCHO
O0blmb 3apezucmpuposano B TOpsKe, yCTAHOBICHHOM 3aKOHOM, B TOM YHCJIE B KQUeCTBE (PM3UUECKOTO JTUIa
— npennpuHumarens. CorjgacHo XO034WCTBEHHOMY KOJEKCY TpaXkJaHWH MpHU3HAEeTCd CYObEeKTOM
XO3SIMICTBOBAaHHUS B CJIy4ae OCYIICCTBICHUS UM MPEANPUHUMATEILCKONH JEATCIPHOCTH TIPU YCIOBHH
roCy/IapCTBEHHOW pEerucTpaiiy ero B KauecTBe MpeAnpuHuMarens 0e3 craryca ropuandeckoro nuna. [Ipu
3ToM (u3uYeckoe IO — TOPEAIPUHUMATEIh OTBEYAeT IO 00s3aTeNbCTBAM, CBS3aHHBIM  C
MPEeANPUHUMATEICKON JeSTebHOCThIO, BCEM CBOMM HMYIIECTBOM, KpOME HUMYIIECTBA, HA KOTOpOE
COTJIACHO 3aKOHY HE MOYKET OBITh OOpAIIEHO B3bICKAaHHE.

Kak onpenensierca B pasbsicHeHun Muniocta Ykpaussl "Craryc (pU3HUECKOro JULa — HPeIIpUHUMATENS:
npo0OsieMbl mpuMeHeHus 3akoHoatenbeTBa" ot 14.01.2011, craryc pusudeckoro auia — NpeJIpUHAMATENS —
9TO IOPUAMYECKUIM CTAaTyCc, yOOCTOBEPSIONMIMK TPaBO JIMIA HA 3aHATHE NPEANPHHUMATEIHCKOM
nesTenbHOCThIO0. [Ipu 3TOM ropuanyeckuii cratyc "gpuznyeckoe JUIO — NpeANpUHUMaTENs’ caM 1o cede He
BIMSIET M HHUKOUM 00pa3oM HE OrpaHUYMBaeT JIOObIe MPAaBOMOYHOCTH JIMIA, CIEAYIOIINE W3 €ro
rpa)xJIaHCKON MPaBO- U IEECIIOCOOHOCTH.

[Tocne rocynapCcTBEHHOW PErHCTpalluM JIMIa B KayecTBE (DU3WUYECKOro JUIla — MPEANPUHUMATENSI OHO He
M3MEHSET CBOEro cTaTyca (pM3MYECKOro JIMIA, MOJIYYEHHOT0 ¢ MOMEHTa POXKAEHUS, a JIMIIb MpUoOpeTaeT K
HEMY HOBBIN MPU3HAK — "MIpeANpuHUMATEND" .

B X0341CTBEHHBIX OTHOIIEHUIX (i)I/ISI/ILICCKI/Ie JMha — OpeAnpuHUMaTeIIi MPUHUMAIOT YU4aCTUC IMMPEKAC BCETO
KaK MpeANpUHUMATEIH, a He Kak (U3MYEeCKHe JIMIa, W TOJIBKO HAa OCHOBAHWU HX TOCYJIapCTBCHHOM
PETHCTpPAIHH.

[ToaTomy, ecnu Qu3myeckoe JIUIO COOMPAECTCS MCIONb30BaTh B XO3SIWCTBEHHOM NEATEIbHOCTH OOBEKTHI
MHTEJJIEKTYalbHOM COOCTBEHHOCTH, MOJYYaTh OXOA OT O0BEKTOB MHTEIUIEKTYaTbHOW COOCTBEHHOCTH, OHO
JOJKHO OBITH 3apEruCTPUPOBAHO B KaueCTBE (DU3NUYECKOTO JIUIA — MPETPUHUMATES.

IIpaBoBbIe crarychl (PU3HYECKOr0 JHIa W (U3MYECKOro JHua —
NpeANpPpUuHUMATEIA 0YCHb B3AaUMOCBA3AHbI, IIOTOMY HEPEAKO IEPCIVIETAIOTCA B
CBSI3M ¢ O0beJIMHEHHWEM HX B OJHOM JHIle M He Bceraa pasgenasiiores. Yacro

. (lmcmqemcoe JUIO0 — NPEANNPUHUMATE/Ib MOKET I0Jb30BATHCH OIPEACTCHHBIMU
NpaBaMy, IPUHALIEKAIUMH eMy KaK (PU3HMYECKOMY JIHILY.

Hampumep, ecnu rpaxaanuH sSBIseTCS (PU3NYECKUM JTUIIOM — MPEANPUHUMATENIEM U OH UIMEHHO B Ka4eCTBE
@OJIIT sBnsieTcss y4acTHHKOM CyneOHoro mpoliecca W siBisgercs wHBanuaoM | wmm Il rpynmer, To 3TO
(hU3UYECKOe JTUI0 — MPEANPUHUMATENH Oy/IeT MOJIb30BaThCS JIBIOTOW, YCTAHOBICHHOM ISl (PU3UUYECKUX JIUIT
— uaBamuIoB [ u Il rpymnmel, a UMEHHO OyIeT 0CBOOOXKACHO OT YIJIAThl TOCYJaPCTBEHHOMN MOIUIUHEI.

Taxoxe lIefICTBYIOHlee 3aKOHOJATCJIIbCTBO HE BBIACITACT TaKOI'O CY6'I)6KTa mpaBa CO6CTB€HHOCTI/I, KakK



¢du3Hueckoe MO — MPEANPUHAMATENb M HE CONCPXKHUT HOPM OTHOCHUTEIBHO IIpaBa COOCTBEHHOCTH
¢u3nyeckoro Juna — MOpeanpuHUMarens. Torma Kak coracHo craThe 325 ['pakaaHcKoro Kojekca
CyOBEKTaMH MpaBa YaCTHOH COOCTBEHHOCTH SIBIIOTCS (DM3MYECKHE M Iopuandeckue jiuma. lIpu stom
BJIaJieJiell MMEeT IPaBO HCIOIb30BaTh CBOE MMYIIECTBO MAJS OCYLIECTBICHHUS MPEANPHHUMATEILCKON
NeSITEIILHOCTH, KPOME CITy4aeB, YCTAaHOBJICHHBIX 3aKOHOM.

Kpome TOro, TOCKOJBKY Hpaeo0 UHMENIEKMYAIbHOU COOCMEEHHOCMU COCHIOUM U3  JIUYHBIX
HEeUMYWECMBEHHBIX NPA8 UHMENEKMYAIbHOU COOCMEeHHOCMU U (Wll) UMYWECHBEHHbIX NpPA6
UHMENIEKMYAIbHOU coOcmeeHHocmu, Biajenel] 00beKTa HHTEUICKTYaIbHON COOCTBEHHOCTH MMEET KpPyT
HpaBOMO‘IHOCTeﬁ B OTHOLICHUU 3TOro 06”beKTa, co,uepxcaHI/Ie KOTOpBIX HpeI[CTaBJIHIOT JIMYHBIC
HEMMYIIIECTBCHHBIC MPaBa MHTEIUICKTYaIbHOW COOCTBEHHOCTH W MMYIIIECTBEHHBIC MTPaBa MHTEIUICKTYAIbHON
COOCTBEHHOCTH.

JIMYHBIMH HEUMYIIECTBEHHBIMU IpaBaMH HWHTEJUIEKTYalbHOW COOCTBEHHOCTH (HAmpuMmep, I[paBOM Ha
MIPU3HAHUE YEIIOBEKA TBOPIIOM 00BEKTa MpaBa MHTEILIEKTYaIbHOH COOCTBEHHOCTH) JIMLIO BJIAICET KaK TBOPEI
00BEKTa, a UMEHHO KaK (PM3MUYECKOE JTUIIO.

A BOT HMYLIECTBEHHBIMU IIpaBaMU MHTEIIEKTYaJIbHOM COOCTBEHHOCTH (HANpHUMEp, HCKIIOYUTEIbHBIM
IIPaBOM pa3pemaTh UCIOIb30BaHUE O0BEKTa IpaBa MHTEIUIEKTYaIbHOM COOCTBEHHOCTH) Biajeliel] 0ObEeKTa
MHTEJUIEKTYaJIbHON COOCTBEHHOCTH MOXKET MOJIb30BaThCs KaK (PU3MUECKOE JIMLO — IPEANPUHUMATEb.

BBIBO/I:

Takum 00pa3oM, Ha OCHOBAHHM BbILIENPHBEIEHHOI0 MOKHO C/l1eJaTh BBIBOJ,
4YTo (pu3uUecKoe JUIO — NMPeINPUHUMATEIb MOMKET PACHOPAKATHCH 00BEKTOM
HHTE/UIEKTYAJIbHOI COOCTBEHHOCTH, TBOPLIOM KOTOPOI0 OHO SIBJISIETCS, B LeJISIX
OCYIIeCTBJIEHHS NMPeINPUHUMATEIbCKOM 1eITeJIbHOCTH.

Anna I'agsauxkasi,
IOpHCT
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